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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CERBER, Chi ef Judge: Petitioner, pursuant to section

6330(d), ! seeks review of respondent’s determ nation to proceed

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at all relevant tines, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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with collection by levy of petitioner’s 2002 tax liability. W
deci de whet her respondent may proceed with the proposed | evy.
FI NDI NGS OF FACT

Petitioner resided in Potomac, Maryland, at the tinme his
petition was filed in this case. He has practiced intellectual
property law for approxinmately 35 years. On or about April 15,
2003, petitioner, along wwth his spouse, tinely filed a joint
incone tax return for the 2002 taxable year reflecting a bal ance
due of $51,349.00. Petitioner paid $26,305.00 with the return,
| eavi ng an unpai d bal ance of $25,044.00. Thereafter, petitioner
entered into a paynent arrangenent with respondent to pay the
2002 income tax liability (including penalties and interest)

according to the foll ow ng schedul e:

Due Dat e Paynent
June 16, 2003 $13, 348. 24
Cct. 17, 2003 13, 348. 24

Tot al 26, 696. 48

Petitioner, rounding the agreed paynents to the nearest dollar,
made el ectronic paynents to respondent in accord with the agreed

schedul e, as foll ows:

Appr oxi mat e Paynent Dat e Paynent
June 16, 2003 $13, 348. 00
Cct. 17, 2003 13, 348. 00

Tot al 26, 696. 00
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On March 22, 2004, respondent sent petitioner a notification
for petitioner’s 2002 tax period, reflecting that petitioner had
a bal ance of income tax due for 2002 of 48 cents. |In addition,
respondent advi sed that petitioner was liable for a $175.44 | ate
paynent penalty and $264.08 in additional interest. Accordingly,
respondent’s notice reflected a total bal ance due of $440.00 for

2002, as foll ows:

| ncone t ax $. 48
Late paynment penalty 175. 44
| nt er est 264. 08

Tot al 440. 00

On April 6, 2004, petitioner filed a Form 12153, Request for
a Collection Due Process Hearing. Petitioner explained to
respondent that his paynents discharged his liability in full and
that the notification sent by respondent represented “a col ossal
bl under”. On Septenber 2, 2004, petitioner and an Appeal s
of ficer discussed these matters by tel ephone.

On Septenber 29, 2004, respondent sent petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330, sustaining the proposed levy. |In that notice,
respondent indicated: “If taxpayers are on an install nent
agreenent, they are charged a | ate paynent penalty and interest
on the unpaid bal ance until they pay the anmount they owe in
full.” In response, petitioner tinely filed a petition with this

Court chal l enging the proposed | evy.
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OPI NI ON

This case presents a controversy over de minims anounts in
which litigants persist in order to maintain principles they hold
firmy. In large part, the controversy concerns the tax effect
that petitioner’s rounding of 48 cents on his agreed paynent
schedul e had on the 2002 tax liability. The total anount in
di spute is $440.00 out of a total $53,001.00, or less than 1
percent of the liability reported on petitioner’s 2002 return.

We nust decide this dispute even though the cost of the parties’
pursuit of their principles will far exceed the anount in
di sput e.

Respondent, relying on what appears to be an abbrevi ated
statenent of petitioner’s 2002 tax account, contends that he
shoul d be allowed to pursue collection. Petitioner contends that
he net his agreed paynent obligations and that there is no
out standi ng col |l ecti bl e bal ance for his 2002 tax year.

Section 6331(a) authorizes the Comm ssioner to | evy on
property and property rights if a taxpayer fails to pay a tax
liability after notice and demand. Sections 6331(d) and 6330(a),
however, require the Secretary to send witten notice to the
t axpayer of the intent to levy and of the taxpayer’s right to a
hearing before collection. Section 6330(c)(2)(A) provides that
t he taxpayer may raise at the hearing “any rel evant issue

relating to the unpaid tax or the proposed |evy” including
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spousal defenses, challenges to the appropriateness of collection
actions, and alternatives to collection. Section 6330(c)(1)
requires that the Appeals officer obtain verification that the
requi renents of any applicable |aw or adm nistrative procedure
have been net.

When an Appeal s officer issues a determ nation regarding a
di sputed collection action, a taxpayer may seek judicial review
with the Tax Court if the Tax Court has jurisdiction over the
underlying tax liability. Sec. 6330(d); see Davis V.

Comm ssioner, 115 T.C. 35, 37 (2000); Goza v. Comm ssioner, 114

T.C. 176, 179 (2000). The underlying tax liability may include
the tax deficiency, additions to tax, and statutory interest.

Katz v. Comm ssioner, 115 T.C 329, 339 (2000).

The underlying tax liability nay be questioned if the
taxpayer “did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Sec. 6330(c)(2)(B). Were the
validity of the underlying tax liability is properly at issue,

the Court will review the matter de novo. Seqgo v. Commi SSi oner,

114 T.C. 604, 610 (2000). \Where the validity of the underlying
tax is not at issue, the Court will review the Conm ssioner’s
adm ni strative determ nation for an abuse of discretion. I d.

Goza v. Conmi ssioner, supra at 181-182.
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Because petitioner was not issued a notice of deficiency and
he did not previously have the opportunity to dispute the
underlying tax liability, he may question the validity of the
underlying tax liability, and we review respondent’s

determ nati on de novo. See Montgonery v. Commi ssioner, 122 T.C.

1, 9 (2004).

Petitioner contends that he had a paynment arrangenent under
whi ch two payments totaling $26,696.48 by the dates stated woul d
conpletely satisfy his 2002 tax liability, including interest and
penalties that accrued to the date of the |ast paynent.
Petitioner further contends that he nade tinely paynents of the
requi red anounts (less 24 cents each rounded down in conformty
w th respondent’s conventions) and that his 2002 tax liability is
therefore satisfied. Petitioner believes that the $439.52 in
interest and penalties arose froma “phantoni 48 cents that
petitioner contends did not remain unpaid because of a permtted
roundi ng net hod.

I n response, respondent contends that the $439.52 of
interest and penalties would have accrued irrespective of whether
petitioner paid the 48 cents. To support this contention,
respondent attenpted to show that interest and penalties would
have accrued on the $25,044 that remained unpaid at the tine

petitioner filed his return.
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Cenerally, petitioner bears the burden of proof. See Rule
142(a). Section 7491 may shift the burden to the Comm ssioner in
certain circunstances, but petitioner does not contend, and has
not shown, that he has satisfied the prerequisites of section
7491. Accordingly, the burden remains wth petitioner regarding
any determnation of a tax liability.

The Comm ssioner bears the burden of production with respect
to any penalty or addition to tax. Sec. 7491(c). To neet this
burden, the Conm ssioner nust cone forward with sufficient
evidence indicating that it is appropriate to inpose the rel evant

penalty or addition to tax. Higbee v. Conm ssioner, 116 T.C

438, 446 (2001).

Wth respect to both petitioner’s tax liability and the
additions thereon, the only evidence presented shows that
petitioner’s liability has been satisfied. Petitioner credibly
testified that he made tinely paynents of tax, penalties, and
interest in conformty with the paynent arrangenent to which he
had agreed. |In addition, respondent’s records indicate that
petitioner was placed on an installnment agreenent on June 16,
2003, when he nmade his first paynent, and respondent admtted at
trial that there was an agreenent to extend the period in which

petitioner had to pay the tax liability.
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Respondent, on the other hand, presented no evidence
concerning the calculation or timng of the disputed penalties
and interest. The only evidence respondent offered was an
abbrevi ated statenent that had been sent to petitioner that
reflected an anount of interest and penalties w thout any
speci fic underlying assessnent data. This docunent is not a
statenent of account and appears to be an unofficial docunent.
Al t hough respondent is correct that interest and penalties would
normal |y accrue on petitioner’s $25,044 unpaid tax liability,
petitioner’s agreed paynents were set at a total of $26, 696,
indicating that the agreed paynents did include penalties and/or
interest. Respondent presented no evi dence show ng that
penalties and interest accrued in excess of the anobunt petitioner
pai d.

Petitioner’s credible testinony coupled with respondent’s
own records concerning the agreed paynent arrangenent thus
constitutes sufficient evidence to challenge respondent’s
determ nation. Respondent, however, has not presented any
evidence to refute petitioner’s testinony or to support the
anopunts in dispute. Petitioner has thus net his burden of
showi ng that the disputed anounts are in error, and respondent
has not nmet his burden of showing that it was appropriate to
i npose the penalties in dispute. Accordingly, we hold that it

was an abuse of discretion to proceed with collection activities.



To reflect the foregoing,

Deci sion will be entered

for petitioner.




